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vote of a majority of the outstanding
shares of common stock held by stock-
holders other than the mutual holding
company or subsidiary holding com-
pany must approve any charitable or-
ganization contribution.

§239.9 Conversion or liquidation of
mutual holding companies.

(a) Conversion—(1) Generally. A mu-
tual holding company may convert to
the stock form in accordance with the
rules and regulations set forth in sub-
part E of this part.

(2) Exchange of subsidiary savings as-
sociation or subsidiary holding com-
pany stock. Any stock issued by a sub-
sidiary savings association, or by a
subsidiary holding company pursuant
to §239.24, of a mutual holding com-
pany to persons other than the parent
mutual holding company may be ex-
changed for the stock issued by the
successor to parent mutual holding
company in connection with the con-
version of the parent mutual holding
company to stock form. The parent
mutual holding company and the sub-
sidiary holding company must dem-
onstrate to the satisfaction of the
Board that the basis for the exchange
is fair and reasonable.

(3) If a subsidiary holding company
or subsidiary savings association has
issued shares to an entity other than
the mutual holding company, the con-
version of the mutual holding company
to stock form may not be con-
summated unless a majority of the
shares issued to entities other than the
mutual holding company vote in favor
of the conversion. This requirement ap-
plies in addition to any otherwise re-
quired account holder or shareholder
votes.

(b) Involuntary liquidation. (1) The
Board may file a petition with the fed-
eral bankruptcy courts requesting the
liquidation of a mutual holding com-
pany pursuant to 12 U.S.C. 1467a(0)(9)
and title 11, United States Code, upon
the occurrence of any of the following
events:

(i) The default of the resulting asso-
ciation, any acquiree association, or
any subsidiary savings association of
the mutual holding company that was
in the mutual form when acquired by
the mutual holding company;
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(ii) The default of the parent mutual
holding company or its subsidiary
holding company; or

(iii) Foreclosure on any pledge by the
mutual holding company of subsidiary
savings association stock or subsidiary
holding company stock.

(2) Except as provided in paragraph
(b)(3) of this section, the net proceeds
of any liquidation of any mutual hold-
ing company shall be transferred to the
members of the mutual holding com-
pany and, if applicable, the stock hold-
ers of the subsidiary holding company
in accordance with the charter of the
mutual holding company and, if appli-
cable, the charter of the subsidiary
holding company.

(3) If the FDIC incurs a loss as a re-
sult of the default of any subsidiary
savings association of a mutual holding
company and that mutual holding com-
pany is liquidated pursuant to para-
graph (b)(1) of this section, the FDIC
shall succeed to the membership inter-
ests of the depositors of such savings
association in the mutual holding com-
pany to the extent of the FDIC’s loss.

(¢c) Voluntary liquidation. The provi-
sions of §239.16 shall apply to mutual
holding companies.

§239.10 Procedural requirements.

(a) Prozxies and proxy statements—(1)
Solicitation of proxies. The provisions of
§§239.56 and 239.57(a) through (d) and (f)
through (h) shall apply to all solicita-
tions of proxies by any person in con-
nection with any membership vote re-
quired by this part. Proxy materials
must be in the form specified by the
Board and contain the information
specified in §§239.57(b) and 239.57(d), to
the extent such information is relevant
to the action that members are being
asked to approve, with such additions,
deletions, and other modifications as
are required under this part, or as are
necessary or appropriate under the dis-
closure standard set forth in §239.57(f).
File proxies and proxy statements in
accordance with §239.55(c) and address
them to the appropriate Reserve Bank.
For purposes of this paragraph, the
term conversion, as it appears in the
provisions of part subpart E of this
part, refers to the reorganization, the
stock issuance, or other corporate action,
as appropriate.
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(2) Additional proxy disclosure require-
ments. In addition to the requirements
in paragraph (a) of this section, all
proxies requesting accountholder ap-
proval of a mutual holding company re-
organization shall address in detail:

(i) The reasons for the reorganiza-
tion, including the relative advantages
and disadvantages of undertaking the
transaction proposed instead of a
standard conversion;

(ii) Whether management believes
the reorganization is in the best inter-
ests of the association and its
accountholders and the basis of that
belief;

(iii) The fiduciary duties owed to
accountholders by the association’s of-
ficers and directors and why the reor-
ganization is in accord with those du-
ties and is otherwise equitable to the
accountholders and the association;

(iv) Any compensation agreements
that will be entered into by manage-
ment in connection with the reorga-
nization; and

(v) Whether the mutual holding com-
pany intends to waive dividends, the
implications to accountholders, and
the reasons such waivers are consistent
with the fiduciary duties of the direc-
tors of the mutual holding company.

(3) Nonconforming minority  stock
issuances. Subsidiary holding compa-
nies proposing non-conforming minor-
ity stock issuances pursuant to
§239.24(c)(6)(ii) must include in the
proxy materials to accountholders
seeking approval of a proposed reorga-
nization an additional disclosure state-
ment that serves as a cover sheet that
clearly addresses:

i) The consequences to
accountholders of voting to approve a
reorganization in which their subscrip-
tion rights are prioritized differently
and potentially eliminated; and

(ii) Any intent by the mutual holding
company to waive dividends, and the
implications to accountholders.

(4) Use of ‘“‘running’ proxies. Unless
otherwise prohibited, a mutual holding
company may make use of any proxy
conferring general authority to vote on
any and all matters at any meeting of
members, provided that the member
granting such proxy has been furnished
a proxy statement regarding the mat-
ters and the member does not grant a
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later-dated proxy to vote at the meet-
ing at which the matter will be consid-
ered or attend such meeting and vote
in person, and further provided that
“running’ proxies or similar proxies
may not be used to vote for a mutual
holding company reorganization, mu-
tual-to-stock conversion undertaken
by a mutual holding company, dividend
waiver, or any other material trans-
action. Subject to the limitations set
forth in this paragraph, any proxy con-
ferring on the board of directors or offi-
cers of a mutual savings association
general authority to cast a member’s
votes on any and all matters presented
to the members shall be deemed to
cover the member’s votes as a member
of the mutual holding company and
such authority shall be conferred on
the board of directors or officers of a
mutual holding company.

(b) Applications under this part. BEx-
cept as provided in paragraph (c) of
this section, any application, notice or
certification required to be filed with
the Board under this part must be filed
in accordance with §238.14 of this chap-
ter. The Board will review any filing
made under this part in accordance
with §238.14 of this chapter.

(c) Reorganization Notices and stock
issuance applications—(1) Contents. Each
Reorganization Notice submitted to
the appropriate Reserve Bank pursuant
to §239.3(a) and each application for ap-
proval of the issuance of stock sub-
mitted to the appropriate Reserve
Bank pursuant to §239.24(a) shall be in
the form and contain the information
specified by the Board.

(2) Filing instructions. Any Reorga-
nization Notice submitted under
§239.3(a) must be filed in accordance
with §238.14 of this chapter. Any stock
issuance application submitted pursu-
ant to §239.24(a) shall be filed in ac-
cordance with §239.55.

(3) Public notice, public comment, and
meetings. Mutual holding company re-
organizations are subject to applicable
public notice, public comment, and
meeting requirements under the Bank
Merger Act regulations at §238.11(e) of
this chapter and the Savings and Loan
Holding Company Act regulations at
§238.14 of this chapter.
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(d) Amendments. Any mutual holding
company may amend any notice or ap-
plication submitted pursuant to this
part or file additional information with
respect thereto upon request of the
Board or upon the mutual holding com-
pany’s own initiative.

(e) Time-frames. All Reorganization
Notices and applications filed pursuant
to this part must be processed in ac-
cordance with the processing proce-
dures at §238.14 of this chapter. Any re-
lated approvals requested in connec-
tion with Reorganization Notices or
applications for approval of stock
issuances (including, without limita-
tion, requests for approval to transfer
assets to resulting associations, to ac-
quire acquiree associations, and to or-
ganize resulting associations or in-
terim associations, and requests for ap-
proval of charters, bylaws, and stock
forms) shall be processed pursuant to
the procedures specified in this section
in conjunction with the Reorganization
Notice or stock issuance application to
which they pertain, rather than pursu-
ant to any inconsistent procedures
specified elsewhere in this chapter. The
approval standards for all such related
applications, however, shall remain un-
changed. The review by the Board of
any materials used in connection with
the issuance of stock under §239.24
must not be subject to the applications
processing time-frames set forth in
§§238.14(f) and (g) of this chapter.

(f) Disclosure. The rules governing
disclosure of any notice or application
submitted pursuant to this part, or any
public comment submitted pursuant to
paragraph (c) of this section, shall be
the same as set forth in §238.14(b) of
this chapter for notices, applications,
and public comments filed under
§238.14 of this chapter.

(g2) Appeals. Any party aggrieved by a
final action by the Board which ap-
proves or disapproves any application
or notice pursuant to this part may ob-
tain review of such action in accord-
ance with 12 U.S.C. 1467a(j).

(h) Federal preemption. This part pre-
empts state law with regard to the cre-
ation and regulation of mutual holding
companies.

§239.12

§239.11 Subsidiary holding companies.

(a) Subsidiary holding companies. A
mutual holding company may establish
a subsidiary holding company as a di-
rect subsidiary to hold 100 percent of
the stock of its subsidiary savings as-
sociation. The formation and operation
of the subsidiary holding company may
not be utilized as a means to evade or
frustrate the purposes of this part. The
subsidiary holding company may be es-
tablished either at the time of the ini-
tial mutual holding company reorga-
nization or at a subsequent date, sub-
ject to the approval of the Board.

(b) Stock issuances. §§239.24 and 239.25
apply to issuance of stock by a sub-
sidiary holding company. In the case of
a stock issuance by a subsidiary hold-
ing company, the aggregate amount of
outstanding common stock of the asso-
ciation owned or controlled by persons
other than the subsidiary holding com-
pany’s mutual holding company parent
at the close of the proposed issuance
shall be less than 50 percent of the sub-
sidiary holding company’s total out-
standing common stock.

(c) Charters and bylaws for subsidiary
holding companies. The charter and by-
laws of a subsidiary holding company
shall be in the form set forth in Appen-
dices B and D, respectively.

§239.12 Communication between mem-
bers of a mutual holding company.

(a) Right of communication with other
members. A member of a mutual holding
company has the right to commu-
nicate, as prescribed in paragraph (b) of
this section, with other members of the
mutual holding company regarding any
matter related to the mutual holding
company’s affairs, except for ‘im-
proper’” communications, as defined in
paragraph (c) of this section. The mu-
tual holding company may not defeat
that right by redeeming a savings
member’s savings account in the sub-
sidiary savings association.

(b) Member communication procedures.
If a member of a mutual holding com-
pany desires to communicate with
other members, the following proce-
dures shall be followed:

(1) The member shall give the mutual
holding company a written request to
communicate;
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